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PRELIMINARY STATEMENT
This suit arises out of an auto-pedestrian accident that
occurred on September 29, 1967, at approximately 10 :50
p.m. on U.S. Highway 91 in Nephi City, Utah.
Plaintiffs' compl'aint was dismissed with prejudice and
on the merits as to Nephi City on the grounds the plaiillbiffs
had failed to file a verified claim against the city as required
by Sections 10-7-77 and 63-30-13, Utah Code Annotated
(1953).

2
The order of dismissal was signed by Judge C. Nelson
Day on December 12, 1968. No appeal was talcen from that
order of dismissal.
Defendant, Nephi City, claims that the appeal should be
dismissed as to it or in the alternative that the judgment of
dismissal should be affirmed.
STATEMENT OF FACTS
Plaintiffs alleged in their complaint that defendant.
Cathleen Carter, operating a 1964 Chevrolet automobile
owned by her father, Jack Carter, negligently drove the
automobile against the plaintiff, Kimala Steiner, who was
crossing U.S. Highway 91 at Fourth South Street in Nephi
City (R 1-3).
Plaintiffs further alleged that a contributing cause of
the accident was a defective lighting system adjacent to the
highway which had been installed by defendant, Nephi City
(R 2).

On December 29, 1967, approximately ninety days after
the accident, Nephi City received a claim for personal in·
juries compensation signed by plaintiffs' attorney (R 30).
The claim was denied (R 41).

Nephi City filed a motion to dismiss the complaint on
the grounds the plaintiffs had failed to file a verified claim
within thirty days as required by Sections 10-7-77 and 63·
30-13, Utah Code Annotated (1953) (R 16). The motion
to dismiss was heard by Judge C. Nelson Day on November
12, 1968 (Transcript of Hearing of November 12, 1968).
On the day of the hearing plaintiffs filed an amended com·
plaint which contained essentially the same allegation,'
against Nephi City as the original complaint (R 20-23).

1

3

Judge Day granted the motion to dismiss but stated
he would hold in abeyance the execution of the order for
fifteen days to allow plaintiffs' counsel an opportunity to
file a brief (Transcript of Hearing on November 12, 1968,
page two). The motion to dismiss was subsequently granted
by Judge Day on December 12, 1968. The order granting
the motion to dismiss specifically stated that it was with
prejudice and on the merits ( R 48-49) . No appeal was
taken from that order to this Court.
On December 12, 1969, one year after the order of dismissal was signed, plaintiffs filed a second amended complaint (R 51-54). Nephi City filed a motion to dismiss the
second amended complaint on the ground the order of dismisse<l dated December 21, 1968, specifically stated it was
with prejudice and on the merits and on the further ground
the claim was barred as a matter of law under the provisions
of Section 63-30-13 and Section 10-7-77, Utah Code Annotated ( 1953) as the plaintiffs failed to file a verified claim
against the city within thirty days (R 68-69). The motion
to dismiss the second amended complaint was argued before
Judge McCune, who took the matter under advisement, then
reargued before Judge Burns on February 1, 1971. Judge
Burns granted the motion to dismiss on April 12, 1971, on
the grounds of prior adjudication (R 86-87). Plaintiffs
filed a motion for rehearing (R 84-85) which was argued
before Judge Burns on May 3, 1971 (Transcript of Hearing
on May 3, 1971) . The motion for rehearing was denied on
May 6, 1971 (R 93). This appeal was filed May 20, 1971,
from the order of dismissal signed by Judge Burns on April
12, 1971, and fil'ed April 26, 1971.
ARGUMENT
POINT I
THE TRIAL COURT PROPERLY GRANTED THE
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MOTION TO DISMISS THE SECOND AMENDED COMPLAINT BECAUSE THE ACTION HAD BEEN DIS
MISSED WITH PREJUDICE AND ON THE MERITS
The order of dismissal signed by Judge Day on December 12, 1968, stated the dismissal was with prejudice and 011
the merit.s (R 48-49).
"It is hereby ordered, adjudged and decreed that
defendant Nephi City Corporation's motion to dismiss
the plaintiffs' complaint with prejudice and on the
merits on the ground it fails to state a claim upon
which relief can be granted is hereby granted.
Dated this 12th day of December, 1968.
BY THE COURT:

Is/ Nelson Day
DISTRICT JUDGE"
No appeal was taken from that order. The plaintiff filed a
second amended complaint on December 12, 1969 (R 50-54),
one year after the dismissal of the action with prejudice and

on the merits. The appeal has been taken to this Court from
the dismissal of the second amended complaint. Rule 73 (a)
provides:
"PROCEDURE FOR TAKI NG AN APPEAL

(a) When and How Taken. When an appeal i'
permitted from a district court to the Supreme Court
the time within which an appeal may be taken shall be

one month from the entry of the judgment
from unless a shorter time is provided by law, · · ·

(emphasis added)

This Court has consistently held that the time within
which an appeal may be taken is jurisdictional. Allen 1'
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r;anwl', 45 Utah 39, 143 P. 228 (1914); Sorenson v. Kors!iaanl, 83 Utah 177, 27 P.2d 439 (1933).

Where the record shows the appeal was not taken in
time, this Court has dismissed the appeal.

Ratliff, Estate of

11.

Cm1md, 19 Utah 2d 346, 431 P.2d

571 (1967); Dixie Stockgrowers Bank v. Washington Couni'y,

81 Utah 429, 19 P.2d 388 (1933).

This action was dismissed on December 12, 1968, with
prejudice and on the merits. The first notice of appeal was
filed May 11, 1971, approximately twenty-nine months after
the order of dismissal was signed. This appeal should be
dismissed for failure to file a notice of appeal within one
month from the dismis,sal.
POINT II
THE TRIAL COURT PROPERLY GRANTED THE
MOTION OF DEFENDANT NEPHI CITY TO DISMISS
BECAUSE PLAINTIFF FAILED TO FILE A VERIFIED
CLAIM AS REQUIRED BY SECTION 10-7-77, UTAH
CODE ANNOTATED (1953).
The Utah Governmental Immunity Act provides that
immunity from suit of all governmental entities is waived
for any injury caused by a defective, unsafe or dangerous
condition of any highway. Section 63-30-8, Utah Code Annotated (1953).
The Act also provides that a claim against a city under
Section 63-30-8 shall be governed by the provisions of Section l0-7-77, Utah Code Annotated (1953).
Section 10-7-77, Utah Code Annotated (1953) prondes:
In-1-77.

Time for presenting-Contents-Condition
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precedent to action.-Every claim against a city or in.
corporated town for damages or injury, alleged to have
been caused by the defective, unsafe, dangerous or obstructed condition of any street, alley, crosswalk, side.
walk, culvert or bridge of such city or town, or from
the negligence of the city or town authorities in respect
to any such street, alley, crosswalk, sidewalk, culvert
or bridge, shall within thirty days after the happening
of such injury or damage be presented to the board of
commissioners or city council of such city, or board
of trustees of such town, in writing, signed by the
claimant or by some person authorized to sign the
same, and properly verified, stating the particular time
at which the injury happened, and designating and
describing the particular place in which it occurred,
and also particularly describing the cause and circumstances of the injury or damages, and stating, if known
to claimant, the name of the person, firm or corporation, who created, brought about or maintained the
defect, obstruction or condition causing such accident
or injury, and the nature and probable extent of such
injury, and the amount of damages claimed on account
of the same ; such notice shall be sufficient in the particulars above specified to enable the officers of such
city or town to find the place and cause of such injury
from the description thereof given in the notice itself
without extraneous inquiry, and no action shall be
maintained against any city or town for damages or
injury to person or property, unless it appears that
the claim for which the action was brought was presented as aforesaid, and that such governing body did
not within ninety days thereafter audit and allow the
same. Every claim, other than cl'aims above mentioned,
against any city or town must be presented, properly
itemized or described and verified as to correctness by
the claimant or his agent, to the governing body within
one year after the last item of such account or claim
accrued, and if such account or claim is not properly or
sufficiently itemized or described or verified, the governing body may require the same to be made more
specific as to itemization or description, or to be cor-
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rected as to the verification thereof."
added)

(emphasis

Section 10-7-78, Utah Code Annotated (1953) proddes:
"10-7-78. Fm:lure to file, a bar-Amendment of claim.It shall be a sufficient bar and answer to any action

or proceeding against a city or town in any court for
the collection of any claim mentioned in section 10-777, that such claim had not been presented to the governing body of such city or town in the manner and
vvithin the time specified in section 10-7-77; provided,
that in case an account or claim, other than a claim
made for damages on account of the unsafe, defective,
dangerous or obstructed condition of any street, alley,
crosswalk, way, sidewalk, culvert or bridge, is required.
by the governing body to be made more specific as to
itemization or description, or to be properly verified,
sufficient time shall be allowed the claimant to comply
with such requirement."
These statutes clearly provide that a claim shall be filed
within thirty days and that failure to file is a bar to any
claim. It is undisputed that plaintiffs' attorney did not
file a claim until ninety days after the accident (R 30).
This Court has held that the filing of a claim within
the time fixed by law is a condition precedent to the bringing of an action. In Hurley v. Town of Bingham, 63 Utah
589, 228 P.213 (1924) an action was brought by a minor
eight years of age for injury sustained while he was coasting on one of defendant's streets. The complaint alleged
that the defendant city was negligent in permitting an obstruction to remain in the street. The defendant demurred
to the complaint and the trial court sustained the demurrer.
On appeal this Court affirmed holding that the presentation
of a claim within the time fixed by law was a condition
precedent to the bringing of an action of this kind. This
Court stated:
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". . . 1:'here
a
distinction between presenting a
defective claim which at least names the time, place
circumstances
the injury and in presenting
claim at all. In the first supposed case the municipality
is at least notified sufficiently to investigate the meriU;
of the claim, which, evidently, is the main purpose of
the statute. In the second supposed case the city receives no notice at all, and the very purpose of the stat.
ute is defeated. By this we do not mean, however, that
if the municipality has notice otherwise than by
senting a claim, presentation of the claim is thereby
rendered unnecessary or immaterial. By the great

weight of authority, as we read and interpret the
adjudicated cases, the presentation of a claim within
the Ume fixed by law is a condition precedent to the
bringing of an action in cases of this kind. The right to
institute an action in this class of cases is purely statutory. It did not exist at common law, and therefore the
oonditions precedent fixed by the statute which confers
the right must be complied with, or the action falls.
Berger v. Salt Lake City, supra." (emphasis added)
Plaintiffs rely on the case of Spencer v. Salt Lake City,
17 Utah 2d 362, 412 P.2d 449 (1966) as supporting their
contention that the thirty day notice requirement is not
mandatory in all circumstances. In that case an action was
brought to recover from the defendant for injury sustained
when plaintiff tripped on a defective sidewalk and fell. The
trial court dismissed the complaint on the ground the notice
filed with the city was insufficient. As to the question
of time, the Court pointed out that the accident occurred on
June 27, 1964. The claim was dated July 25, 1964, and was
filed with the City Recorder on July 27, 1964. This Court
held this was within the thirty days allowed by the statute.

The Spencer case, supra, supports defendant's contention
that filing a claim within the thirty day period is a condir
tion precedent to the bringing of an action.
Defendant, Nephi City, should not be estopped from
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asserting the thirty day requirement because an attorney
fails to read a statute which has been in the Utah Code since
1898. In Rice v. Granite School District, 23 Utah 2d 22,
546 P.2d 159 (1969) this Court held plaintiff's affidavit
raised an issue of fact as to whether the conduct of an
adjuster employed by the school district's insurer was such
as to induce plaintiff to delay filing an action. The facts in
that case are clearly distinguishable from the facts in the
case at bar. An attorney is presumed to know the law. He
cannot justify his failure to file a claim within the time
prescribed by statute on the statement of another attorney.
Defendant, Nephi City, respectfully submits that the
trial court properly granted its motion to dismiss the complaint on the ground the plaintiffs had failed to file a verified claim within thirty days as required by Section 10-7-77,
Utah Code Annotated ( 1953) .
CONCLUSION
The action was dismissed with prejudice and on the
merits as to defendant, Nephi City, on December 12, 1968.
Since the first notice of appeal was filed May 11, 1971, the
appeal should be dismissed for lack of jurisdiction.
If the appeal is not dismissed, the order of dismissal

should be affirmed because the plaintiff failed to file a verified claim within thirty days as required by Section 10-7-77,
Utah Code Annotated ( 1953).
Respectfully submitted,
RAY, QUINNEY & NEBEKER
STEPHEN B. NEBEKER, Esq.
Attorneys for defendant
and respondent
Nephi City Corporation
400 Deseret Building
Salt Lake City Utah 84111

